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* of this case. As explained in the accompanying Supplemental Declaration of Rol

"IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, et al., :

Plaintiffs,
v.

ECHOSTAR COMMUNICATIONS
CORP., et al.,

Defendants.
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DEFENDANTS” MOTION AND NOTICE OF MOTION
FOR EXPEDITED TRIAL

PLEASE TAKE NOTICE THAT Defendants EchoStar Communications

Hughes Electronics Corp., General Motors Corp., and DIRECTV Entetprises, Ing.

scheduling order that provides for discovery and trial on an expedited basis. The

nrakn
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Case No. 1:02CV02138 (ESH)

Corp.,

' (“Defendants™) will move this Court on November 5, 2002, at 1:00 p.m., for a Ryle 16

reasons

for this motion are set forth in the accompanying memorandum and attached exhibits.

Pursuant to Local Rule 7.1(m), Defendants have conferred with Plaintiffs and requested

their consent to the entry of a scheduling order that will allow for an expedited re

solution

ert .

Silver, Plaintiffs have not agreed to an expedited schedule. Plaintiffs have agreed to -

shortened notice on this Motion and a hearing before this Court on the above datg.

This the 4th day of November, 2002.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

1

UNITED STATES, OF AMERICA, et al.,
' Plaintiffs,
V.

ECHOSTAR COMMUNICATIONS
CORP,, et al., '

"' Defendants.

M e e Y’ S e N’ e N S N S

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT QF

'DEFENDANTS’ MOTION FOR EXPEDITED TRIAL

Introduction v

Case No, 1:02CV02138 (ESH)

Defendants EchoStar Communications Corp. (“EchoStar”), Hughes Electjonics

Corp. (“Hughes”), General Motors Corp. (“*GM™), and DIRECTYV Enterprises, Ing., |

(“DIRECTV”) respectfully move this Court for the entry of a scheduling order se
trial of this challenge to the proposed merger between EchoStar and Hughes on a;

expedited basis. (A proposed order is attached as Exhibit A.) An expedited trial

necessary to obtain effective judicial resolution of the Plaintiffs’ allegations and to

prevent serious and irreparable public and private harm should the transaction be|-

tting
il
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frustrated. Moreover, an expedited trial will not prejudice Plaintiffs because they have

already obtained in their pre-complaint investigation all of the relevant informatipn and

evidence they need to prosecute their claims.
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Pursuant to Fed. R, Civ. Pro, 26(f) and Local Rules 7.1(m) and 16.3, Defendants
have met and conferred with Plaintiffs to seek theif consent to entry of a schedule that
will allow for resolution of this case on an expédited basis.' As explained in the
accompanying Supplemental Declaration of Robert B. Sﬂver (attached as Exhibit D},
flaintiffs do not agree to the Defendants’ proposed schedule.

ARGUMENT

3 - Contrary to the allegations in the Plaintiffs’ complaint, the proposed merger
! ' | between EchoStar and Hughes would increase competition in the provision of vid\eo .
services. In particular, the merger would increase coﬁlpetition with the dominant|cable
b operators that exploit their position by consistently raising prices at a rate significhntly -
above inflation in the absence of effective competition. The merger would allow |[DBS to
i‘ provide consumers with an alternative to cable firms for a broad range of important
services. Blocking the merger, in turn, would leave millions of consumers with gnly one
{ option, the local cable cdmpany, for that same range of services. In some instandces,
1 _ blocking the merger would leave consumers with no options at all.
? Plaintiffs have proposed a trial date in June 2003, a date that would insulate their
decision to challenge this merger from any judicial serutiny. This memorandum
demonstrates that (1) an expedited trial‘is necessary to obtain meaningful judicial

resolution, (2) the expedited schedule will not prej.udice the Plaintiffs, who have

condueted an extensive pre-complaint investigation and have obtained more than enough

information and discovery to prosecute their claims, and (3) extensive public hamm will

| _ result if the Plaintiffs’ allegations are not subject to effective judicial resolution.
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L An Expedited Hearing Is Practicable and Justified."

Unlike civil cases brought by private parties, a government challenge to a |

transaction under Section 7 of the Clayton Act is preceded by substantial pre-complaint

“formal discovery {hat enables the government to proceed immediateiy upon filing|of the

complaint with a preliminary or final trial on the merits, including on an expediteﬁi basis.

Here, over the course of 12 months, the parties to the transaction have (1) produc

¢d more

than 3.17 million pages of responsive documents, 456 pages of interrogatory resppnses

accompanied by over 200 illustrative exhibits, and eighteen submissions (seven of which

were presented in person); and (2) provided seventeen interviews and a like number of

depositions. In addition, the Defendants’ economists have met with Plaintiffs’

economists 1n person or by teleconference on at least nine separate occasions, made at

least six principal presentations, provided at least & ght additional written submis

and turned over any and all data Plaintiffs® requested, including at least two data

sions,

Ases

with more than one million observations.' In short, the Defendants have provided far

more discovery than is necessary for the Plaintiffs to proceed immediately to tri
have a case to try. By contrast, the Defendants have had no discovery, but becay
practical business exigencies facing them have no choice but to press for an imm

hearing on the merits.

, if they
se of the

ediate

The Court 15 well aware that expedited trials under Section 7 of the Clayton Act

are the rule, not the exception.? This is clearly what Congress intended when it ¢gnacted

! See Declaration of Robert B. Silver (attached as Exhibit B); Declaration of Alan R. Kiusinitz

(attached as Exhibit C).

? See, e.g., United States v, SunGard Data Sys., Inc., 172 F. Supp. 2d 172, 179-80 (D.D|C. 2001)
(expedited hearing; request for consolidated preliminary and permanent injunction denigd within

one month of Department of Justice filing lawsuit to block acquisition in computer data
recovery industry); United States v. Franklin Elec. Co., 130 F. Supp. 2d 1025, 1026 (W,

disaster
D. Wis.
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the Hart-Scott-Rodino Act.® As with almost all mergers,‘ as 2 matter of business
necessity, the Defendants simply cannot afford to put tﬁeir plari_s on hold for the lengthy,
effectively indefinite period of time that an unexpedited trial schedule would requﬁre.
Of particular importance in this instance, the D_efendants’ -contractual agreements
establish the need for expedition. The Agreement and Plan of Merger between E¢hoStar
and Hughes contains several termination provisions, including, among other things,
provisions that permit Hughes to terminate the transaction — if FCC approval is nopt
received on or before January 6, 2003, or if the merger is not consummated by January '
21,2003.% In addition to allowing Hughes to terminate the transaction, the provigions
may also, under certain circumstances, trigger a termination fee obligation, which would
entail, among other things, the payment of $600 million dollars from EchoStar to
Hughes.’ Accordiﬁgly, the parties urgently need judicial resolution before the ef fective‘
terminaﬁ_on dates; only an expedited trial schedule can secure meaningful relief for the
parties, and for consumers, should it be determined that the Plaintiffs are in error,

Indeed, when faced with contractual termination provisions, courts have consistently

2000) (expedited review of Department of Justice request for permanent injunction to block joint
venture; period from complaint to final decision less than three months); United States v. Gillette
Co., 828 . Supp. 78, 80 (D.D.C. 1993) (expedited hearing; request for preliminary injunction
denied approximately one and a half months after Department of Justice filed lawsuit ta block
merger). - ‘ ‘
3 See HR. Rep. No. 94-1373, at 10 (1976) (“[ T he chief virtue of this bill is that its proyisions
will help to eliminate endless post-merger proceedings . . . and replace them with far more
expeditious and effective premerger proceedings.”); id. at 11 (“And it will advance the legitimate

interests of the business community in planning and predictability, by making it more likely that
Clayton Act cases will be resolved in a timely and effective fashion.”).

* See Agreement and Plan of Mergér By and Between EchoStar Communications Corpand
Hughes Electronics Corp., § 7.1 (b}, (c) (Oct. 28, 2001). :

* Seeid § 7.2 (b).




‘rendered in time to be mea:ni:ngful.6 o .
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expedited their consideration of merger matters to ensure that a decision could be-

Plaintiffs have not requested a preliminary injunction, presumably because

the

Federal Cormnunlcatlons Commission (FCC) has ordered that the Defendants’ license

transfer request, which is necessary for the merger to close, be heard by an adminj
law judge.” The FCC made a preliminary determination that under the DOJ guide;
the transaction appeared to offend Section 7 principles. Based on that preliminary

determination, the FCC set the case down for an evidentiary. hearing before an Al

strative

lines

J. The

FCC Order further provided that the parties could instead file by November 27, 2002, an

amended application ameliorating the FCC’s concerns, and a petition to suspend the ALJ

hearing and allow review of the amended application by the FCC itself.® Since that time

the Defendants have proposed to amend their transaction to sell certain frequencie

s and to

sell and lease certain satellites to R/L DBS, a DBS licensee that is currently consfructing

its own satellite to provide DBS service in the United States. Deféndants will be filing

expeditiously with the FCC a proposed plan to sell and Iease‘_assets to R/I.DBS and a

® See, e.g., Gilleite, 828 F. Supp. at 80 (expediting review of DOJ’s reguest for PI in two| months
“in order to resolve the case before ... Gillette's Offer Arrangements Agreement with Parker
terminates™); FTC v. Occidental Petroleum Corp., No. 86-900, 1986 WL 952 (D.D.C. Apr. 29,
1986) (decision on PI within one month of complaint; ]1kehhood that one party would exercise its

termination right factor in denying injunction).

7 See Hearing Designation Order, In the Matter of Application of FchoStar Communications

Corp. et al., FCC 02-284 (released Oct. 18, 2002).
¥ See id. 295 (“[Tlhe parties may file an amended application with the Commission to.

ameliorate the competition concerns identified in this Order and may also file a petition fto
suspend the hearing pending review of the amended application.”); see also Press Staterpent of
Commissioner Kevin J. Martin on Proposed Merger of EchoStar and DIRECTV, at 1 (Qet. 10,
2002) (“[S]ome parties have suggested that the applicants could divest some of their spectrum in
a manner that would enable a new DBS provider with more efficient technology to compete
nationally against a merged EchoStar/DirecTV. . . . 1f the applicants were to request such a
structural remedy, it could merit further review as to its technical and economic feasibiljty.
Failing to fully explore such options could be a missed opportunity to bring more competitive

choices to consumers.”).




o o 0

petition to suspend the ALJ hearing process in order to allow the Commission to consider
: the R/L DBS proposal directly, and in the alternative, a petition for an expedited hearing.
If this Court determines that application of the Mefger Guidelines and SectTion 7
principles do not support blﬁcking- this transaction, we bélieve that the FCC would accord

] that determination great weight in assessing its overall conclusion. (The FCC decision
| relied ex-tensively on application of the DOJ Mgrger Guidelines, and cited those

guidelines approximately 65 times in its Order.) We also believe that FCC wouldjaccord

that determination great weight in assessing the Defendants’ proposed sale and legse of

assets to R/L DBS, which the FCC has not yet reviewed. Finally, we believe that)

[#]

; confronted with the exigency created by the Defendants’ above-described busines

! circumstances and contractual termination dates, the FCC will act expeditiously tp ensure

| that its assessment of the remedy and this Court’s decision will not be mooted and will
! remain meaningful. However, for that process to be possible, trial must be expedjted, as
the proposed Scheduling Order provides, to allow time for this Court to render a decision

that the FCC can in turn assess and incorporate into its assessment of the proposed

remedy during December and before J anuary 6, 2003.
Given that the Plaintiffs are opposing the merger, they should be required to try

-4

their claims immediately to ensure that the public interest is protected. Plaintiffs

proposal that the trial be set for June 2003 would have the consequence of insulating
1 Plaintiffs’ analyses and conclusions from any judicial scrutiny, and would never have

; been made if Plaintiffs were required, as they customarily are, to seek a preliminary

injunction. The fact that there is review by both the Department and the FCC shpuld not

| ' : excuse a refusal by the government to act with the speed it usually requests. Here, the
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only chance the Defeﬁdants have to obtain meaningful relief is to for the Court to
immediately.’ {

As described above, there has already been an extensive governmental

imvestigation in this 1Inatter, and the government has already had the benefit of

act

exceptionally broad and detailed discovery from the parties. The extensive record in this

matter is described in more detail in the accompanying declarations of Robert Silyer and

Alan R. Kusinitz (attached as Exhibits B and C, respectively). As those declarati

make evident, the governments’ investigation here was far more extensive than u

encompassing a full year of continuous work by the parties, including a great many

written and oral submissions that the parties were not obliged to provide but which the

® The fact that Plaintiffs do not currently need to obtain a temporary restraining order or
preliminary injunction because of the FCC’s simultanebus rewew of the merger is not a

oIS

sual,

reason to

deviate from the practwe of expediting review of challenges to time-sensitive mergers. Rather,
unexpedited review in cases such as this threatens to preclude altogether the possibility of judicial

. tesolution in matters that require FCC approval, as one groups of commentators recently
observed:

Most merging parties have an important legal mechanism at their disposal to
ensure that the power of U.S. competition authorities is kept in balance — timely,

review by a federal court of the enforcement agency’s decision to block a merggr.

While only a handful of cases have been litigated to conclusion in the past
several years, the ability of merging parties to test the agency’s contentions in
court has an important disciplining influence on the resolution of nearly all
serious merger investigations by the Department of Justice and Federal Trade
Commission. As a DOJ official recently put it, “[i]t cannot be overstated how
much knowing we may have to prove our case to an independent fact-finder

disciplines our decisionmaking at the Antitrust Division.” For telecom mergers,

however, this vital check against DOJ’s enforcement power is rendered’
meaningless by the overlapping merger review of the Federal Communications
Commission and the resulting inability of the parties to force DOJ to seek a
preliminary injunction to block the merger.

Kevin R. Sullivan, et al., Prosecutors as Judge and Jury: The Antitrust Review of Telecom
Mergers, Internationa) Bar Association/American Bar Association Communications and

Competition: Developments at the Crossroads (May 2002) (available at

http://www.kslaw.con/library/pdfiTodaro_prosecutorsasjudge.pdf) (quoting Deborah Platt
Majoras, Deputy Assistant Attorney General, Antitrust Division, U.S. Department of Justice, GE-
Honeywell: The U.S. Decision, Remarks Before the Antitrust Law Section of State of Georgia

(Nov. 29, 2001) (available at http://www.usdoj.gov/str/public/speeches/9893.htm)).




parties did provide to the plaintiffs. As those declar#tidnsl also make clear, much 0;' the
material provided to Plaintiffs is material fhat Plaintiffs would not have obtained at ail in
an ordinary litigation. As a result of this extensive discovéry, and the Defendants’
equally extensive voluntary disclosures, Plaintiffs have all the information they need to
try this case.
Because of the ample discovery that Plaintiffs have already obtained, expedited
review will favor Plaintiffs, not Defendants. While the Defendants have taken exfensive -
time out of their limited contractual period to provide the Plaintiffs all of the discovery
I‘ material described above, Plaintiffs have given Defendants nothing more than the
Complaint itself. Nevertheless, because expeditious review of this transaction is
necessary to the survivél of the transaction, to thf; Defendants’ respective businesses, to
their ability to compete with the cable firms, and to the welfare and protection ofthe -
consumers they serve, Defendants are willing to take the case to trial even without
extensive discovery of the Plaintiffs or third parties.' |
In light of the impending termination dates and of the need for judicial re solution,
the Defendants have proposed a échedule that would allow the Court to reach a decision
by mid-December. As the Court is well aware, the key to any schedule is the trial date.
Once that 1s established, interim deadlines can be set to accomplish the tasks necessary to

present the case to the Court. By way of illustration, assuming a November 18 tfial date

' Pursuant to Federal Rule of Civil Procedure 26(f) and Local Civil Rules 7.1m and 16 3,
Defendants have met and conferred with Plaintiffs to seek their consent to entry of a schedule that
will allow for resolution of this case on an expedited basis. As explained in the accompanying
Supplemental Declaration of Robert B. Silver (attached as Exhibit D), Defendants requested a
trial date of November 18, or as soon thereafter as the Court’s schedule would accommodate.
Plaintiffs insisted upon a trial date of June 3, 2002, a trial date that they know would be|months
too late to be meaningful.
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s consistent with the Court’s schedule, the following dates would cover the major|tasks

-~ ~ ~
S’

needed to meet this deadline:

| ) s November 6 — answer filed

| ' o November(7-8 = trial witness lists exchanged
+ November 8-17 — expert discovery
November 12 - deposiﬁ9ns compléted of fact witnesses not previously deposed |

e November 11-13 — trial exhibits exchanged

. Novémber 16 — proposed findings of fact and conclusions of law
e November 18 — trial commences
s November 27 ~ post-trial argument

November 29 — post-trial briefs, proposed findings, and conclusions of law
submitted. !

L o o et it i1
L ]

This schedule is well within the demonstrated capé‘bilities of the Plaintiffs, including

because it is consistent with the schedule employed in other expedited merger tri nts.!!

‘ II. An Expedited Trial Is Necessary to Prevent Serious and Irreparable Public and
j Private Harm ' :

Today, cable companies dominate the provision of video service. In addition,

there are broad ranges of new advanced services, such as high definition televisipn, _

interactive television, video-on-demand, and broadband, that oﬁly the cable comﬂpam'es
| ) ~ have the capacity to offer broadly. Meanwhile, much of the limited amount of spectrum
allocated to DBS is being wasted, because each firm uses $eparate frequencies ter

broadcast hundreds of channels of identical programming. By consolidating the current

wasteful uses of scarce spectrum, the merger will dramatically increase the comeined
; firm’s total output of programming and other services and increase its ability to|offer

alternatives to consumers and thereby compete with the cable operators, who have

1 " See, e.g., SunGard, 172 F. Supp. 2d at 179-80.




~2-TheDepartment of Justice has acknowledged that DBS service-presented-“the first-raal
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consistently raised prices to consumers in the absence of any effective competitive

- constraint.”? For example, the rationalization of spectrum usage will enable the merged

firm to offer subscribers their local broadcast television stations via satellite in all|210
Designated Market Areas (“DMAs"™) of the United States. Today, the two ﬁrms gan
provide those local channels to only a limited ﬁumber of the_more populous DMAs.
Consumérs in the less populous DMASs have no option but their cable company and over-
the-air anteﬁnae for these local broadcast stations. The inability to offer local channels in

the less populous DMAs is one of the most important impediments to DBS completing

effectively with the cable companies in'th‘os-e areas, as the Department acknowledged in

prior filings with the Federal Communications Commission."” .

The savings in spectrum and increases in scale will also enable the merged firm to
offer greatly expanded high—deﬁnitibn‘ television (“HDTV?) programming, near-video-
on-demand (“NVOD?) and video-on-demand (“VOD”} services, specialty and foreign |
language programming, and other new and improved product offerings, including
interactive television services.'® Without these offerings, CONSUMEtSs will be dependent

on one option —~ cable firms — for provision of these services.

challenge to cable's dominance and.the best hope for consumers who seek alternatives o their
iocal cable company.” Complaint at ‘ﬁ 5, United States v. Primestar, Inc., No. 1:98CV (#1193
(D.D.C. May 12, 1998). The merger is designed to insure that DBS has the tools needegd to
continue that pro-consumer role.

¥ See Comments of the United States Department of Justice, In the Matter of the Appli ration of
MCI Telecommunications Corp. and EchoStar 110 Corp., FCC File No. SAT-ASG-19981202-
00093 (1999) (DBS firms have a “competitive disadvantage™ to the extent that they are unable to

offer local charmels).

* The fact that the merger will not reduce competition but rather will have significant pro-
competitive effects is amply demonstrated by the large number of national, regional and local
retailers that support it. These include sixty-five retailers that have prov1ded swom de¢larations
of support of the merger, see Exs. 8.1-8.65 of the Consolidated Exhibits to October 21, 2002
Submissions to the Department of Justice, and more than three hundred retailers that have written

10
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Finally, the new company will have enhanced scaﬂé to compete more effectively
in providing high-speed Internet access to consumers via satellite at a competitivejprice.

+  Without this offering, consumers in some areas of the country will have no effective
optioﬁ for access“tg"iﬁtérﬁef broadband éervices. In the rest of the country, cable firms

will continue to exploit their dominance in the provision of broadband services. The

i merger will also result in substantial costs savings and revenue enhancements that will

i increase the new ﬁIl‘I‘JI’S inéentive and ability to compete aggressively for customers on a
! price, service and'quality basis.
The public harm from blocking this merger is particularly unnecessary betause

Defendants have proposed a concurrent transaction that would ensure that another viable

1 e o L )

DBS competitor would be available. The Defendants have proposed a divestiturg of DBS

licenses and existing satellites that would allow a new eptrant, R/L DBS, to provide an-

{ ' offering at least as competitive as EchoStar or DIRECTV has today. R/L DBS hplds a
4 - DBS liéelllse and has its first satellite currently under construction and scheduled|to
* * launch in March 2003. R/LDBS is a subsidiary of one of the major cable operators,
* Cablevi.sion, and has the spectrum and, with through its jaartnershjp with a majoy
P consumer electronics manufacturer, the marketing and technical capabilities that|it needs
tb coﬁpc;fé in the MVPD market The éapifal markets’ sﬁbiadrt df ﬂﬁe préj ect would -
readily demonstrate this proposition.

All of these benefits from both the merger and the divestiture will be lost, and

consumers will suffer great and irreparable harm, if the merger does not take place. If the

merger does not go forward, the DBS firms will have lost their chance to constrain the

letters of support to the FCC, see Short Letter Comments/Petitions filed Wiﬂ‘l_ the FCC goncerning
EchoStar/Hughes Merger, at bttp://www.fce gov/transaction/echostar-directy-shortcomiment. htmi.

11
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cable companies’ efforts to extend their market power to the new and advanced services
that the DBS firms otherwise will not be able to offer. ' The loss of that .opporturrity is

particularly serious for consumers, given the cable compaﬁies’ consistent history of

raising prices (above inflation) in the absence of effective competition.

' Conclusion

]

i‘ Timely judicial resolution of the Plaintiffs’ challenge is critical because this

*‘: merger, if it is allowed to go forward, will result in profound benefits for consumers. The

Plaintiffs® decision to forfeit thjs opportunity for imposing effective competition on the '
cable oijerators for the range of new and emerging video seryices, and tb Jeave mijllions
of consumers entirely dependent on these dominant firms for thes.e increasingly important
services, is a decision of profound importance for the future of the telecommunications

| industry. It is a decision that should not be made unilaterally by one side on basgs that

have not been subject to the discipline of any external scrutiny. It is a decision that

should not be made without the opportunity for effective judicial resolution.

For the foregoing reasbns, Defendants respectfully request that the Court|enter the
attached Proposed Scheduling Order setting this matter for a trial to begin as close to
November 18, 2002, as the Court’s schedule permits.

Dated: November 4, 2002 Respectfully submitted,

4 : 15 Shortly before Plaintiffs filed their complaint, the General Accounting Office released a study
] showing that the two firms do not have enough spectrum “to offer local channels in all inarkets,”
and that at least 30% of all consumers were more likely to buy cable because it also offers
broadband. United States General Accounting Office, Report to the Subcommitiee on Antitrust,
Competition, and Business and Consumer Rights, Committee on the Judiciary, U.S. Senate:
Telecommunications: Issues in Providing Cable and Satellite Television Services, GA(Q-03-130
(October 2002).
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